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U.S. Supreme Court Puts Age Bias Burden of Proof on Plaintiffs

On June 18, 2009, the United States Supreme Court ruled that an employee

cannot prove discrimination under the Age Discrimination in Employment Act
(“ADEA”) by merely demonstrating that age was a motivating factor in the employer’s
adverse employment action, and then requiring the employer to prove it would have made
the same decision regardless of age. The Court held that because the ADEA specifically
prohibits employers from discriminating against employees “because of” age, it is the
employee who must prove that the employer would not have taken the same action were
it not for employee’s age. Gross v. FBL Fin. Servs. Inc., (Docket No. 08-411).

Facts

Plaintiff alleged that he was reassigned because of his age (54), and therefore the
employer had violated the ADEA. The District Court instructed the jury to find
discrimination under the ADEA if the employee proved that “age was a motivating
factor” in the reassignment and the employer failed to prove that it would have taken the
same action if not for the employee’s age. The Court of Appeals for the Eighth Circuit
reversed and remanded for a new trial. It held that the employee was required to produce
some direct evidence that age was a factor in the action and that, once such direct
evidence was produced, the burden of persuasion shifted to the employer.

Background

In Price Waterhouse v. Hopkins, the Supreme Court created a burden shifting
structure for mixed-motive discrimination cases under Title VII of the Civil Rights Act of
1964 (“Title VII”). Under this framework, after the employee demonstrates that an
impermissible consideration (such as race or gender) was a motivating factor, the burden
of persuasion shifts to the employer. The employer must then prove that it would have
taken the same action irrespective of the impermissible consideration. In subsequent




decisions under Title VII, the Supreme Court ruled that an employee did not need to
produce direct evidence of discrimination in order to shift the burden to the employers in
a Title VII case.

The Supreme Court, however, had never held that the Price Waterhouse burden-
shifting framework applied to ADEA claims.

The Decision

In Gross v. FBL Fin. Servs. Inc., the Supreme Court explicitly addressed whether
burden shifting is permitted in a mixed-motive ADEA action. The Court found that no
mixed-motive method exists for proving disparate treatment under the ADEA.

Writing for the majority, Justice Thomas contrasted Title VII’s language, which
explicitly allows employees to prove discrimination by showing that the impermissible
characteristic was a motivating factor, with the language of the ADEA that requires
showing that an employer took the adverse action “because of” an employee’s age. The
Supreme Court interpreted this language to mean that, in order to prove disparate
treatment, it is not sufficient for an employee to merely demonstrate age was a substantial
factor in an employment action, instead, the employee must prove that the employer
would not have taken the adverse employment action were it not for the employee’s age.

“A plaintiff bringing an ADEA disparate-treatment claim must prove, by a
preponderance of the evidence, that age was the ‘but-for’ cause of the challenged adverse
employment action,” wrote Justice Clarence Thomas. “The burden of persuasion does
not shift to the employer to show that it would have taken the action regardless of age,
even when a plaintiff has produced some evidence that age was one motivating factor in
that decision.”

Significance for Emplovers

This ruling makes it more difficult for employees to show that an employer
discriminated against them based on their age. Two words of caution, however. First,
this ruling should impact procedural defenses in litigation, and should not impact an
employer’s duty not to discriminate on the basis of age. Second, this ruling is limited to
claims under the ADEA; claims under Title VII still allow evidence of mixed-motive,
without requiring direct evidence of discrimination, to shift the burden of persuasion to
the employer.

If you should have any questions regarding the Supreme Court’s decision in
Gross, please contact us.
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