PurNEY, TwoMBLY, HALL & HIRSON LLP

DANIEL F. MURPHY. JR. ESTABLISHED 1866 120 WOOD AVENUE SOUTH
ICHAEL T. McGRATH SUITE 600
":IHOMAS A. MARTIN COUNSELORS AT Law ISELIN. NEW JERSEY 08830
WILLIAM M. POLLAK 521 FIFTH AVENUE (732) 632-2505
JAMES E. McGRATH, Il TELEFAX: (732) 632-2506
CHRISTOPHER M. HOULIHAN NeEwW YORK, NEW YORK 10175 | 205 FRANKLIN AVENUE
THOMAS M. LAMBERTI (212) 682-0020 GARDEN CITY. NY 11530
STEPHEN J. MACRI (516) 746-0070
HARVEY |. SCHNEIDER TELEFAX: (212) 682-9380 TELEFAX: (516) 746-0599
TQSR;::;FZ::Tih;iLL;I\ PUTNEYLAW.COM 2500 NORTH MILITARY TRAIL
SUITE 200
GEOFFREY H. WARD BOCA RATON. FLORIDA 33431
ANDREA HYDE (800) 935-8480
E. PARKER NEAVE TELEFAX: (561) 613-4100
MARK A. HERNANDEZ
JAMES M. STRAUSS COUNSEL
PHILIP H. KALBAN CHARLES J. GROPPE
SEAN H. CLOSE ALEXANDER NEAVE
LANSING R. PALMER DUSTAN T. SMITH
JEROME P. COLEMAN SPECIAL COUNSEL
BARBARA M. MAISTO October 19, 2009 JUDITH M. BANDLER
CLIENT ALERT

New York State Court Halts Flu Vaccine Mandate
For Health Care Workers

On October 16, 2009 a New York State Supreme Court judge issued a temporary
restraining order preventing the state from requiring that health care workers get
vaccinated for the seasonal flu and the HIN1 virus. The temporary restraining order
suspends enforcement of emergency regulations issued by the New York State
Department of Health under Title 10 of the New York Codes, Rules, and Regulations,
Subpart 66-3 (“Emergency Regulations™), which mandate flu vaccinations for certain
health care personnel by November 30, 2009, as a precondition to employment and on an
annual basis. See our client alert of August 17, 2009, at http://www.putneylaw.
com/cu_081709.html, for more information on the Emergency Regulations.

Justice Thomas J. McNamara of the New York State Supreme Court in Albany
issued the temporary restraining order in response to three lawsuits filed by the Public
Employees Federation, New York State United Teachers, and three private sector health
care workers. The lawsuits challenge the Emergency Regulations by contending that the
New York State Department of Health (“NYSDOH”) exceeded its legal authority by
requiring the vaccinations without explicit statutory authority from the New York State
Legislature. Although the NYSDOH invoked emergency powers to promulgate the
Emergency Regulations, the plaintiffs argue that there is little evidence that swine flu is
an emergency.

The lawsuits also allege that the NYSDOH did not follow the necessary
procedures under the New York State Administrative Procedure Act when it promulgated
the regulations. In addition, the lawsuits claim that the Emergency Regulations violate
the constitutional rights of health care workers by failing to provide due process
protections and an exemption for religious beliefs. The lawsuits seek a permanent
injunction preventing the state from implementing the Emergency Regulations, as well as
a declaration that the Emergency Regulations are null and void.



Justice McNamara’s temporary restraining order did not explain the reasoning for
its issuance. A court hearing is scheduled for October 30, 2009, where the parties will
argue whether the suspension should be made permanent.

If you should have any questions regarding the immediate effects of the
temporary restraining order, please contact us.
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